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A  N  S  W 

for 

Margaret  Clark,  and  David  Frafer  her  huflband,  and 
Simon  Frafer  of  London,  their  indorfee, 

TO 

The  PETITION  of  Duncan  Clark  merchant  in 

Rotterdam. 


WH  EN  a  caufe  is  much  involved  in  fads,  and  in 

different  proceffes,  it  is  not  difficult,  by  an  arti¬ 
ficial  confufion,  to  create  an  appearance  of  diffi¬ 
culty  in  it.  A  petition  fo  framed  muff  always 
procure  an  order  for  an  anfwer,  from  judges  who  cannot 
know  what  pafled  in  the  outer  houfe  with  regard  to  it.  But 
when  the  fads  are  ftated  in  a  fair  and  regular  order,  the 
cloud  dilappears.  The  prefent  caufe  is  an  inftance  of  the 
truth  of  thefe  obfervation^.  The  juftice  of  the  Lord  Ordina¬ 
ry’s  interlocutor,  which  gave  the  queftion  with  expences  for 
the  refpondent,  will  beft  be  fupported  by  the  following  hate 
of  fads.  For  to  be  decided  in  the  way  the  Lord  Ordinary 
has  done,  the  caufe  needs  only  to  be  underflood. 

Daniel  Clark  merchant  in  South  Carolina  died  there,  in  the 
year  1756,  in  opulent  circumffances.  The  petition,  p.  1. 
acknowledges  he  was  worth  L.  6000  or  L.  7000  Sterling;  but 
in  fad  he  was  worth  more.  He  left  no  ifTue.  His  nearefi 
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relations  were,  Alexander  Clark  of  Invernefs,  his  brother ;  E- 
lifabeth,  his  fifter  ;  and  the  refpondent  Margaret,  his  niece 
by  a  deceafed  filler.  At  his  death  there  was  found  lying  by 
him  a  will,  wnereby  he  left  a  legacy  of  L.  2000  Sterling  to 
his  brother  Alexander,  L.  300  Sterling  to  his  relation  Alex¬ 
ander  Clark  at  Caftlellewart,  and  L.  200  Sterling  to  the  re¬ 
fpondent  Margaret  his  niece  :  but  without  any  deftination  of 
the  reft  of  his  eftate  ;  fo  that  by  the  ftatute  of  diftributions  of 
tne  Engliih  m.,  iticn  behoved  to  regulate  his  luccelfion  m 
Amei  ica,  tne  refidue  of  ins  eftate  fell  by  ecpial  portions  a- 
mongft  Alexander  his  brother,  Elifabeth  his  fifter,  and  the 
refpondent  his  niece.  Thus  the  refpondent’s  fhare,  befides  her 

legacy  of  L.  200,  was,  even  upon  the  petitioner’s  fuppofition 
L.  1500.  r  ‘  ’ 

By  the  faid  teflament,  the  defund  had  named  Lauch- 
lan  Macgilivrae,  of  that  country,  his  adminiftrator ;  and 
Lauchlan  intromitted  univerfally  with  his  effeds. 

Alexander  Clark  went  to  Carolina  in  the  year  1758,  in  or¬ 
der  to  ingather  his  brother’s  effeds ;  and,  before  he  went,*  ap¬ 
plied  for,  and  obtained  from  the  refpondent  an  aflignation  to 

her  legacy  of  L.  200,  upon  his  obligation  to  be  accountable 
for  it  when  recovered. 


Before  Alexander  Clark  left  Scotland,  he  received  confider- 
able  remittances  from  Macgilivrae  the  adminiftrator.  When 
in  Carolina  he  received,  partly  from  Macgilivrae"  himfelf 
and  partly  from  him  by  bills  upon  London,  above  L.  4000 
Sterling;  and  ado  an  obligation  to  make  good  to  him 
L.  1200  more.  Thefe  films  the  refpondent  knows  of  for  cer¬ 
tain;  but  has  reafon  to  believe,  that  he  received  likewife  o- 
ther  fums,  or  fecurity  fur  them  :  and  the  fad  appears  by  co¬ 
pies  of  letters  produced  by  Alexander  Clark  in  this  prcccfs  " 
When  Alexander  returned  to  Scotland,  he  concealed  from 
his  fifter  Elifabeth  the  extent  of  the  funds  he  had  recovered 
and  1  in po fed  upon  her  fo  far  as  to  get  her  to  accept  of 
I-  12,000  mei  ks,  in  lieu  or  her  intereft  in  the  common  fund 
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Having  thus  impofed  upon  his  fitter,  his  next  attempt  was 
to  do  the  fame  to  his  niece,  the  refpondent ;  and  he  refufed 
to  pay  her  her  legacy  of  L.  200,  unlefs  file  difcharged  him  of 
all  her  intereft  in  the  reiiduary  funds.  But  {he  being  advifed, 
that  Ihe  had  a  right  to  one  third  of  the  fubjeft,  demurred 
till  ill e  ihould  be  made  better  acquainted  with  the  amount  of 
his  recoveries.  Upon  this  he  refufed  to  give  her  any  light, 
and  told  her,  fhe  Ihould  never  get  a  penny  for  either  legacy 
or  refidue. 

This  unjuttifiable  conduct  obliged  the  refpondent  to  bring 
an  adlion  againft  him,  in  the  year  1760,  in  this  court,  for 
payment  of  her  legacy,  and  of  L.  2000,  as  her  third  fhare  of 
the  fubject. 

On  this  dependence,  the  refpondent  inhibited  Alexander  Feb.  20.17  2 
Clark  in  the  year  1762. 

The  caufe  continued  before  the  late  Lord  Juftice-Clerk, 
while  he  lived.  In  the  courfe  of  it,  Alexander  produced  an 
account  betwixt  him  and  Lauchlan  Macgilivrae ;  in  which 
he  owned  remittances  and  payments  to  the  extent  of 
L.  4048  :  12:9  Sterling.  And  the  Lord  Ordinary,  of  this 
date,  gave  an  interim  decreet  for  L.  180,  as  part  of  the  legacy  June  28.1 763 
of  L.  200  ;  and  remitted  to  the  clerk  of  court  to  make  out  a 
ftate  of  the  accounts,  upon  the  plan  of  thefe  remittances  and 
payments  ;  and  on  the  other  hand,  of  the  payments  made  by 
him.  But  Alexander  was  fo  litigious,  that  he  obliged  the  re¬ 
fpondent  to  extradf  an  interim  decreet,  and  do  diligence  up-Feb.  22.1762, 
on  it,  before  he  would  pay  the  above  L.  180. 

Some  time  after  the  above  interlocutor  was  pronounced, 
the  agents  and  parties  had  a  meeting,  in  the  month  of  June 
1763;  where  it  was  agreed,  from  the  funds  acknowledged 
by  Alexander  Clark  to  be  in  his  hands  at  that  time,  that 
the  refpondent  was  then  intitled  to  L.  643  19:10;  there¬ 
fore  a  writing,  partly  an  agreement,  and  partly  a  fubmif- 
fion,  v/as  entered  into  betwixt  the  parties,  of  this  date.  Byf^8*&2°* 
the  agreeing  part  of  it,  Alexander  Clark  owns  himfelf  im-  * 
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mediate  debtor  to  the  refpondeat,  and  David  Frafer  her  huf- 
ba:id,  in  the  ium  ot  L.  643  :  9  :  10  Sterling.  And  with  re¬ 
gard  to  her  claim  for  the  reft  of  her  lhare  in  the  defuncYs 
eftate,  he  further  agreed,  “  That  the  faid  Margaret  Clark 
anil  her  hufband  fhall  be  intitled  to  a  third  of  the  free 
l!-'r.aue  of  the  moveable  and  perfonal  eftate  which  be- 
^on§5c^  to  the  faid  Daniel  Clark  the  time  of  his  death,  as 
“  thte  f'ame  Aid  remains  in  the  hands  of  the  faid  Lauchlan 
Macgilivrae,  or  others  the  executors,  adminiftrators,  and 
‘‘  intromitters  with  the  faid  Daniel  Clark’s  effeds,  or  as 
t‘  -  ian,e  will  be  found  to  have  been  already  received  by 
'  me  the  faid  Alexander  Clark,  or  that  I  fhall  receive  before 
“  pronouncing  the  decreet-arbitral  to  follow  hereupon,  or 
f  °tberwife  found  liable  in,  in  the  courfe  of  the  fubmif- 
after  mentioned.  And  in  the  fubmitting  part,  they 
refer  to  two  lawyers,  therein  named,  “  the  extent  and  amount 
cj  uvhat  further  third  Jhare  belongs  to  us  the  faid  Mar- 
garet  Clark  and  David  Frafer,  of  the  forefaid  effedts  and 
Peil°na!  eftate  of  the  laid  Daniel  Clark,  whether  the 
“  fame  remains  in  the  hands  of  the  faid  Lauchlan  Mac- 
“  gilivrae,  and  others,  the  executors  of  the  faid  Daniel 
Clark,  or  in  the  hands  of  me' the  faid  Alexander  Clark,  or 
lhall  come  into  my  hands,  or  that  I  fhall  be  found  liable 
“  in  before  pronouncing  the  decreet-arbitral  to  follow  here- 
“  upon.”  They  alfo  refer  to  the  arbiters  fundry  other  claims 

hine  hide  which  they  had  on  each  other,  with  regard  to  Daniel 
Clark’s  fucceflion. 

The  fecurity  given  for  this  L.  643  19:10,  which  it  was 
July  8. 1763.  agreed  the  refpondent  was  intitled  to,  was  a  bond  of  this 
date,  by  Alexander  Clark,  for  the  faid  fum,  to  David  Frafer 
the  refpondent,  as  hufband  to  Margaret-,  and  for  further  fe- 
curity  thereof,  Alexander  Clark  affigned  to  David  Frafer  two 
debts  due  by  Dallas  of  Cantra,  amounting,  betwixt  them, 
to  L.  230  Sterling;  and  likewife  an  heritable  bond,  due  by 
Macintofh  of  Farr,  for  L.  400  Scerling.  But  as  Alexander 
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Clark  pretended,  that  he  had  not  Farr’s  heritable  bond  and 

infeftment  then  to  deliver,  he  obliged  himfelf  to  do  it  betwixt 
anu  Martinmas  following. 

Here  it  merits  your  Lordfhips  attention,  that  at  this  meet¬ 
ing  of  the  doers  of  the  parties,  in  the  houfe  of  John  Mac¬ 
kenzie  of  Delvin  writer  to  the  fignet,  where  this  interim  Ann 
of  L.  643  odd  money  is  acknowledged  due  by  Alexander, 
and  this  bond  and  alignment  for  fecurity  of  it  granted' 
the  petitioner,  who,  as  your  Lordfliips  will  find  in^the  fe- 
quel,  was  an  exceeding  proper  partner  for  Alexander  Clark, 
attended  as  a  friend  and  advifer  to  Alexander. 

But  at  this  very  time  Alexander  and  the  petitioner  had 
combined  together,  to  difappoint  the  effet^  of  the  allignment 
by  Alexander  of  Fan  s  heritable  bond  to  the  refpondent. 
Alexander  having  been  refolved  to  aflign  Farr’s  bond  to  the 
petitioner,  had  pretended,  in  his  aflignment,  that  he  had  it 
not  by  him,  and  obliged  himfelf  to  deliver  it  at  the  Martin¬ 
mas  following.  But  this  was  merely  pretence,  to  deceive 
the  reipondents  :  for  within  a  few  days  of  the  faid  agree¬ 
ment,  Alexander  afiigned  to  the  petitioner  this  very  bond  of 
Farr  s  for  L.  400>  which  Alexander  had  already  afiigned  to 
the  refpondent ;  and  then,  with  all  hafte,  Duncan  the  peti¬ 
tioner  got  himfelf  infeft  upon  it. 

When  the  above  bond  by  Alexander  to  the  refpondent, 
for  L.  6 43  :  10  :  p¥,  became  payable,  the  refpondent  found, 
that  Farr’s  faid  heritable  bond,  afiigned  the  refpondent  in  fe¬ 
curity,  was  again  afiigned  away  to  Duncan  Clark,  and  infeft¬ 
ment  pafied  on  it;  by  which  the  refpondent  was  difappointed 
of  the  effect  of  that  aflignment. 

The  refpondent  David  Frafer,  hufband  to  Margaret,  be- 
ing  juftly  provoked  at  this  impofition,  and  finding  that  he 
could  make  nothing  of  the  aflignment  to  Farr’s  bend,  regi- 
Aered  Alexanders  bond,  containing  the  aflignment  to  Fan’s 
bond,  and  charged  Alexander  Clark  for  payment  of  the 
L.  643  :  10  :  Of  this  charge  he  prefented  a  bill  of  ful- 
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penfion;  but  which,  was  refufed.  Then  the  refpondests  took 
out  caption  againft  him,  and  alforaifed  and  ufed  arreflmuits, 
763.  and  alfo  an  inhibition  of  this  date. 

in  order  to  prevent  the  effect  of  this  diligence,  and  to  fatisfy 
the  refpondent,  there  was  a  meeting  betwixt  Alexander  Clark 
and  him,  on  the  17th  February  1764,  where  it  was  agreed,  that 
A .cxanaei ,  aftei  allowance  given  him  of  the  two  debts  due  bv 
Dallas  of  Cantray,  alfo  afligned  in  fecurity  as  aforefaid,  fhould 
grant  a  bill  on  Meff.  Hanlon  Clark  and  Company,  merchants 
in  London,  for  the  balance  of  L.  643  19:10  unpaid,  being 
377  ;  14  :  1  hi  favour  of  the  refpondent  ;  and  upon  the  o- 
ther  hand,  that  on  this  bill’s  being  paid,  the  refpondent  fhould 
tmeharge  Alexander  Clark  of  his  bond  for  the  L.  643  odd  mo¬ 
ney,  and  of  his  alEgnation  ;  together  with  the  diligence  which  had 
followed  upon  the  bond  and  affignation.  This  was  accordingly 
1764-done:  For,  of^  this  date,  Alexander  Clark  drew  a  bill  upon 
Melt.  Hanlon  Clark  and  Company  for  that  fum,  in  favour  of 
the  refpondent;  and,  of  the  fame  date,  the  refpondent  granted 
the  following  obligation  to  Alexander  Clark ;  which,  as  it  fhows 
them  vere  gejla,  and  is  only  partially  quoted  in  the  petition, 
fhall  be  here  recited  at  length.  “  I  David  Frafer,  tenant  in 
“  Culchlachy,  hereby  grant  and  acknowledge  me  to  have  recei- 
“  ved  from  Alexander  Clark  tackfman  of  Geddes,  the  faid  A- 
“  lexander’s  bill  or  draught  on  MefT.  Hanfon  Clark  and  Com- 
“  pany,  merchants  in  London,  for  L.  377  ;  14  :  t  Sterling, 
“  payable  ten  days  after  date ;  which  bill  or  draught  hears  this 
“  very  date  :  and  as  the  faid  Alexander  Clark  has  fatisfied  Dun- 
“  can  Grant  writer  as  to  any  expence  incurred  at  this  quarter, 
“  in  the  execution  of  the  fundry  diligences  at  my  initance  againft 
“  him  ;  and  that  he  has,  by  his  letter  of  reference,  addrelfed  to 
“  our  mutual  arbiters  at  Edinburgh,  obliged  bimfelf  to  account 
“  for  and  pay  to  Mr  John  Frafer  writer  to  the  fignet  at  Edin¬ 
burgh,  the  expences  he  might  have  been  at  in  railing  ufing  and 
executing  the  faid  diligence,  &c.  ;  that  being  done,  and  the 
<!  forefaid  duly  honoured,  I  hereby  promife  and  oblige  me  to 
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sc  deliver  up  to  the  faid  Alexander  Clark  the  extfaft,  regiftercd 
“  bond,  and  affignation,  granted  by  him  to  me  and  myfnoufe, 
with  all  the  ffeps  of  diligence  that  has  followed,  or  minht 
follow  thereupon,  and  an  ample  acquittance  and  difcharge 
of  the  premiffes,  agreeable  to  the  advice  and  opinion  of  the 
faid  Mr  John  Frafer;  which  difcharge  to  be  made  out  by 
him,  at  fight,  and  to  the  liking  of  Mr  Robert  Donaldfon  wri¬ 
ter  in  Edinburgh.  In  witnefs  whereof,”  &c. 

There  isalfo  in  procefs  a  fcroll  of  this  difcharge,  made  out  in 
terms  of  this  obligation,  but  which  writing  was  never  executed. 
This  fcroll,  after  a  narrative  of  the  tranfadions  betwixt  the  par¬ 
ties,  contains  the  following  claufe.  “  Therefore  wit  ye  us  to 
have  exonered  and  difcharged,  as  I  the  faid  David  Frafer, 
with  advice  and  confent  of  my  faid  fpoufe,  and  I  the  faid  David 
Frafer  as  taking  burden  upon  me  for  her,  and  both  of  us,  with 
one  conlent  and  affent,  by  thefe  prefents  exoner,  quit  claim, 
and fimpliciter  difcharge  the  faid  Alexander  Clark,  his  heirs,  ex¬ 
ecutors,  and  fuccefTors,  under  the  relervations  after  mentioned, 
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“  of  the  forefaid  principal  fum  of  L.  643  :  9  :  10,  as  contained 
“  in,  and  due  by  the  forefaid  bond,  granted  by  the  faid  Alexan- 
<c  der  Clark  to  us,  and  of  the  penalty  therein  contained,  and  of 
<c  the  faid  bond  itfelf,  and  haill  diligences  following  thereupon, 
<c  for  now  and  forever  ;  and  likewife  of  the  forefaid  affignation 
“  in  lecurity,  granted  by  the  faid  Alexander  Clark  to  us,”  &c. 

The  merit  of  the  chief  fcope  of  the  petition  turns  upon  the 
obligation  upon  the  refpondcnt  by  the  fir  ft  of  thefe  papers  :  for 
it  muff  be  agreed,  that  nothing  is  incumbent  upon  him,  further 
than  as  he  is  obliged  by  it.  Therefore  here  it  merits  your 
Lordfhips  attention,  that  the  only  thing  which  the  refpondent  is 
taken  bound  by  thefe  writings  to  do,  is  to  deliver  up  to  Alexan¬ 
der  Clark  Alexander’s  bond  for  L.  643  :  9  :  10,  of  date  8th  Ju¬ 
ly  1763,  and  Alexander’s  affignation,  of  the  fame  date,  to  Farr’s 
bond,  and  the  ffeps  of  diligence  that  had  followed  upon  them  ; 
together  with  an  acquittance  and  difcharge  of  that  bond,  and 
that  affignation,  and  the  diligence  thereupon.  This  obfervation, 

the 


u  n th  oi  which  cannot  be  contorted,  if  the  words  and  meaning 

of  the  obligation  are  attended  to,  will  obviate  the  chief  drift  of 
this  petition. 


When  the  bill  for  L.  377  :  14  :  1  was  prefented  to  Meff. 
Hanfon  Clark  and  Company,  they  refuted  to  honour  it,  on  this 


account,  that  Alexander  Rofs  of  Carolina,  fadtor  for  Alexander 
Clark,  and  who  remitted  them  L.  800  of  the  defundt’s  eftate, 
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€l  (Signed)  Duncan  Grant .  Dated,  Invcrnefs ,  27 th  Augujl 

C{  J764.” 

But  as  Alexander  Clark  and  the  petitioner  had  formerly 
combined  together  to  ftrip  the  refpondent  of  the  fecurity  ac¬ 
quired  by  Alexander’s  alignment  to  Farr’s  debt ;  fo  they  now, 
either  again  combined  together  to  ftrip  him  of  the  fecurity 
acquired  by  the  bill  upon  Hanfon  and  Clark,  or  the  petition¬ 
er  alone,  attempted  to  do  it :  for  though  the  bill,  by  Alexander 
upon  Hanfon  Clark  and  Company,  and  the  petitioner’s  letter  of 
warrandice  to  Hanfon  Clark  and  Company,  were  at  this  meet¬ 
ing  delivered  to  the  refpondent,  and  by  him  forwarded ; 
vet,  by  the  very  fame  poft,  the  petitioner  wrote  a  private 
letter  to  Hanfon  and  Clark,  withdrawing  his  warrandice, 
and  forbidding  them  to  pay  the  bill.  However  the  prefent 
petition  may  mince  the  matter,  the  petitioner’s  withdraw¬ 
ing  his  warrandice  was  fairly  owned  by  himfelf  in  his  me¬ 
morial  to  the  prefent  Lord  Ordinary,  at  p.  42.  of  his  me¬ 
morial,  in  the  following  words.  “  The  memoriallift  indeed 
“  agreed  to  indemnify  MefT.  Hanfon  and  Clark,  to  the  ex- 
“  ten*:  of  L.  377  *.14:1  Sterling,  then  drawn  for;  but  as 
“  they  infifted  for  his  fecurity  to  the  extent  or  the  L.  500,  he 
“  did  not  chufe  to  become  bound  for  fo  much  ;  and  wasaccor- 
“  dingly  obliged  to  withdraw  his  warrandice  ;  upon  which 
“  they  refufed  the  bill.”  Here  the  petitioner  confeffes  he 
withdrew  his  warrandice,  though  he  fays  it  was  not  till  fome 
time  after.  But  Hanfon  and  Clark’s  copy-book  of  letters  can 
eafily  afeertain  the  fad,  if  the  petitioner  will  controvert  it. 

The  confequence  of  this  game  was  what  was  naturally  to 
be  expeded:  for  when  the  refpondent  Frafer  indorfed  Alex¬ 
ander’s  bill  to  the  other  refpondent  Simon  Frafer,  and  Si¬ 
mon  Frafer  prefented  it  to  MefT.  Hanfon  Clark  and  Compa¬ 
ny,  they  refufed  payment  ;  not  hecaufe  they  had  no  funds  in 
their  hands,  but  becaufe  they  thought  themfelves  not  fa fc  to 
pay  them  away,  after  the  petitioner’s  private  letter;  and  the 
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conlequence  of  this  refufal  again  was,  that  the  bill 
turned. 

It  is  generally  obferved,  that  honefty  is  the  beft  policy. 
1  hefe  actions  were  attended  with  their  common  confequen- 
ces:  Alexander,  who  from  nothing  had  returned  with  L.  6000 
or  L.  7000  to  his  own  country,  became  infolvent,  or  at  lead: 
topped  credit,  and  has  ever  fince  lived  in  the  hills;  and  his 
iriend  the  petitioner  thought  proper  to  go  to  Holland,  where 
he  now  is. 

However,  even  in  this  condition,  after  the  petitioner  had, 
in  this  manner,  difappointed  the  refpondent,  both  of  the  a f- 
lignment  to  Farr’s  bond,  and  of  the  fund  in  the  hands  of 
Hanfon  and  Clark,  he,  attempted  to  give  the  finilhing  ftroke 
to  his  work  by  endeavouring  to  fecure  this  laft  fund  to  him- 
Mar.  28.  i765fe!f.  For  this  reafon,  he,  of  this  date,  got  a  bill  from  A- 
lexander  Clark  upon  Hanfon  Clark  and  Compay,  for  the 
very  identical  fum  of  L.  377  :  14:  1,  payable  to  himfelf. 
How  he  patched  up  this  debt,  as  due  to  him  by  Alexander 
Clark,  is  not  certainly  known ;  though  it  is  certain,  that,  of 
the  fame  date,  he  gave  a  bill  to  Alexander  for  a  confiderable 
fum :  but  that  the  end  aimed  at  was,  to  difappoint  the  re¬ 
fpondent  of  the  fecurity  of  the  firft  and  fecond  bill,  is  ob¬ 
vious  from  this,  that  .the  bill  in  favour  of  the  petitioner 
is  for  the  identical  fame  fum  with  the  bill  in  favour  of 
the  refpondent;  and  this  laft  bill  in  favour  of  the  petitioner, 
he,  with  matchlefs  confidence,  made  his  title  in  the  multi¬ 
ple-poinding  hereafter  to  be  mentioned.  Words  and  deeds 
cannot  exprefs  a  more  determined  and  barefaced  collufion  be¬ 
twixt  Alexander  and  the  petitioner,  to  ftrip  the  refpondent, 
for  a  fecond  time,  of  the  fecurity  which  Alexander  had 
granted,  and  which  the  petitioner  had  to  appearance  advi- 
fed  him  to  grant ;  and  in  the  laft  of  which  the  petitioner 
was  a  warrantee,  but  afterwards  felonioufly  withdrew  his 
warrandice. 

Hanfon  Clark  and  Company  conceiving,  very  juftly,  fu- 
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fpicion  from  this  ilrange  procedure,,  refufed  payment  of  the 
petitioner’s  bill. 

In  this  fituation,  the  refpondent  was  obliged  to  bring  the 
two  following  precedes,  to  make  his  money  effectual,  befides 
continuing  his  original  procefs  of  count  and  reckoning  a- 
gaind  Alexander.  His  firft  procefs  was  a  reduction  againft 
Alexander,  executed  of  this  date,  of  the  affignation  by  A- Jan.  19.176;. 
lexander  Clark  to  the  petitioner  of  Farr’s  heritable  bond ; 
which  bond  your  Lordffiips  have  heard  had  been  previously 
affigned  in  fecurity  by  the  petitioner  to  the  refpondent. 

This  reduction  came  before  Lord  Auchinleck ;  who,  of 
this  date,  remitted  it  to  the  original  procefs  of  count  and'Aug* 2- 1766. 
reckoning;  and  which  original  procefs  had  been  transferred 
to  the  prefent  Lord  Juftice- Clerk,  upon  the  death  of  his  pre- 
deceffor  in  office.  The  other  procefs  was  a  multiple-poinding, 
which  the  refpondent,  after  the  reduction,  raifed  in  name  of 
Hanfon  and  Clark,  calling  all  parties  having  intereft  to  debate 
upon  the  fum  in  their  hands;  particularly  the  faid  Alexander 
Rofs.  This  multiple-poinding  came  before  Lord  Gardenfton; 
who  remitted  it  likewife  to  the  faid  original  procefs.  The 
petition  fays,  the*  refpondent  was  at  great  pains  to  keep 
thefe  proceffes  before  different  Ordinariesi  They  were  remit¬ 
ted  regularly,  one  after  another,  and*  the  refpondent  never 
made  the  lead  oppofition  to  it. 

Your  Lordfiiips  will  pardon  the  refpondent  for  repeating 
an  enumeration  of  thefe  three  proceffes,  and  for  calling 
your  attention  with  precifion  to  the  different  objevds  of 

them. 

The  firfl  was  the  count  and  reckoning,  which  the  refpon- 
dents  had  raifed  in  the  1760,  againd  Alexander  Clark,  to  ac 
count  for  all  the  funds  of  Daniel  he  had  intromitted  with,  and 
concluded  for  L.  20a  of  legacy,  and  L.  2000  of  Ihare  and  lhare 
alike,  to  be  paid  by  Alexander  to  the  refpondent  Margaret,  aS 
her  fhare.  The  next  was  a  reduction  againd  Alexander  of 

Alexander’s  affignmen:  of  Farr’s  bond  to  the  petitioner, 
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granted  to  the  prejudice  of  the  refpondent’s  prior  alignment 
to  the  fame  bond.  The  objedt  of  it  was,  to  make  the  re¬ 
spondent's  affignment  to  Farr’s  bond  good,  and  thereby  to 
effectuate  payment  to  the  refpondent  of  the  balance  yet  un¬ 
paid  of  the  L.  643  :  14  :  10,  due  by  Alexander;  in  fecurity 
of  which  Alexander  had  affigned  Farr’s  bond  to  the  refpon¬ 
dent.  The  laid  was  the  multiple-poinding,  in  the  name  of 
Hanfon  and  Clark,  the  holder  of  the  common  fund  of  divi¬ 
sion  ;  anti  the  refpondent’s  compearance  in  it  was  in  order 
to  make  good  the  protefted  bill  for  L.  377  :  14  :  r,  drawn 
by  Alexander  upon  Hanfon  and  Clark,  in  her  favour.  But 
it  never  was  her  intention,  by  thefe  two  laft  proceffes,  both 
to  be  reinflated  in  the  voluntary  affignment  to  Farr’s  bond, 
and  to  obtain  a  preference  for  the  L.  377  :  14:  1  at  the 
fame  time  :  for  as  fhe  had  got  the  bill,  on  a  condition  that 
fhe  ffiould  difcharge  the  affignment  and  Alexander’s  bond 
for  L.  643  :  9:  10,  in  fecurity  of  which  the  affignment  had 
been  granted,  provided  fhe  recovered  the  bill  ;  fo  fhe  was 
always  willing,  if  fhe  recovered  the  L.  377  :  14  :  1  from 
Hanfon  Clark  &  Company,  to  difcharge  Alexander’s  bond, 
and  Alexander’s  affignment.  But  then,  on  the  other  hand, 
as  the  petitioner  infilled,  that  he  was  preferable  on  his  bill 
of  L.  3 77  :  14  :  x,  and  made  it  his  title  in  the  multiple¬ 
poinding,  fo  fhe  intended,  if  fhe  could  not  recover  her  mo¬ 
ney  from  Hanfon  and  Clark,  to  make  good  by  the  reduction 
her  affignment  to  Farr’s  bond,  and  thereby  to  recover  her 
money. 

Thefe  caufes  having  been  remitted,  as  your  Lordfhips  have 
heard,  to  the  prefent  Juftice-Clerk,  the  nature  of  them  were 
Bated  in  fummer  1766  to  his  Lordfhip.  Upon  this  occa- 
fion,  the  petitioner  endeavoured  to  create  confufion,  by  mix¬ 
ing  the  three  precedes;  and  to  create  a  delay,  by  infiflino- 
that  they  ffiould  all  be  conjoined,  and  that  the  fame  interim 
cutor  ffiould  ferve  for  all.  The  plain  meaning  of  which  was 
that  the  refpondent  ffiould  get  no  judgement,  either  upon  the 
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money  in  Hanfon  and  Clark’s  hands,  or  upon  the  alignment 
of  Farr’s  bond,  granted  to  her  prejudice,  until  the  iffue  of  the 
count  and  reckoning  againft  Alexander  Clark  ;  the  iffue  of 
which,  like  all  other  count  and  reckonings,  and  efpecially 
with  fuch  a  party,  was  quite  uncertain.  But  that  the  refpon- 
dents  might  not  be  both  intangled  and  delayed  in  this  man* 
ner,  they  declared,  that  they  were  at  prefent  only  to  infift  for 
a  preference  upon  their  intereft  in  the  multiple- poinding. 
Upon  which  the  prefent  Lord  Juftice-Clerk  Ordinary,  pro¬ 
nounced  the  following  interlocutor,  on  the  2d  of  Augufl 
1766,  “  Appoints  the  competitors  in  the  multiple-poinding 
“  to  give  in  mutual  memorials  upon  their  refpeclive  interefts, 

“  and  that  betwixt  and  next  calling.” 

Thus  the  interlocutor  confined  the  memorials  to  the  com¬ 
petition  in  the  multiple-poinding;  and  therefore,  in  obe¬ 
dience  to  it,  the  refpondent  gave  in  a  memorial  confined  to 
his  right  of  preference  in  the  multiple-poinding :  but  the  pe¬ 
titioner  gave  in  a  memorial  of  forty-three  pages,  fhuffling  all 
the  caufes  together ;  and,  though  the  memorial  was  in  his 
own  name  only,  infilling  they  fhould  jog  on  in  company. 
With  regard  to  the  reduction  of  Alexander’s  affignment  of 
Farr’s  bond  to  the  petitioner’s  prejudice,  the  prayer  of  the  pe¬ 
titioner’s  memorial  is  in  the  following  words :  “  That  in  cafe 
“  you  are  difpofed  to  prefer  Margaret  Clark  in  the  multiple- 
a  poinding,  you  will  at  fame  time  difmifs  the  proccfs  of  re- 
“  du&ion  ;  and  find,  That  the  purfuers  have  no  right  or 
“  title  to  infill  therein,  or  at  leaft,  that  the  purfuer  cannot 
iC  be  preferred  in  the  multiple-poinding,  without  difeharging 
“  that  procefs.” 

Of  this  date,  the  Lord  Ordinary  pronounced  the  following  p 
interlocutor.  “  Having  confidered  the  memorial  for  Marga- 
“  ret  Clark,  and  David  Frafer  her  hufband,  and  Simon  Fra- 
“  fer  their  indorfee,  and  alfo  the  memorial  foi  Duncan  Clark 
“  merchant  in  Rotterdam  ;  finds  Meff.  Hanfon  Clark  and 
“  Company,  raifers  of  the  multiple-poinding,  liable  in  once 
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“  and  fingle  payment;  and  prefers  the  faid  Simon  Frafer  up- 
‘‘  on  the  funds  in  the  hands  of  the  raifer  of  the  multiple' 
poinding,  for  payment  to  him  of  the  principal  fum  of 
L.  377  :  14  :  1  Sterling,  and  intereft  due  thereon,  contained 
‘‘  in  the  bill  drawn  by  the  faid  Alexander  Clark  upon  the 
laid  Melf.  Hanlon  Clark  and  Company,  bearing  date  the 
17  th  of  February  1764,  in  dor  fed  to  the  faid  Simon  Frafer, 
and  protelled  at  his  inftance  for  not  payment ;  and  decerns, 
in  die  preference,  and  for  payment,  accordingly.  And  in 
regard  it  appears,  that  the  faid  Duncan  Clark,  being  in  the 
knowledge  of  the  above  bill,  drawn  by  Alexander  Clark 
upon  bled.  Hanlon  Clark  and  Company,  did  afterwards 
elicit  from  the  laid  Alexander  Clark  a  fecond  draught  up- 
“  on  the  faid  MelT.  Hanfon  Clark  and  Company,  for  the 
lame  lum,  and  tnereby  gave  occafion  to  the  railing  of  this 
‘‘  multiple-poinding,  and  to  the  competition  which  has  enfued 
“  thereupon  ;  therefore  finds  the  faid  Duncan  Clark  liable  for 
“  the  expence  of  the  multiple-poinding,  and  alfo  for  the  ex- 
“  pence  of  procefs  incurred  by  the  faid  Simon  Frafer  in  dif- 
cufling  his  preference;  and  ordains  an  account  thereof  to 
be  given  in :  And  finds,  That  the  faid  Margaret  Clark  and 
“  her  hufband,  are  not  obliged,  in  hoc Jlatu ,  to  difeharge  their 
“  procefs  of  redudion  againft  the  faid  Duncan  Clark,  for  re- 
”  ducing  the  affignation  to  the  heritable  bond  due  by  Mac- 
intofh  of  Farr :  referving  neverthelefs  to  the  faid  Duncan 
Clark  his  defences  againft  the  faid  reduction,  and  alfo  to 
infill  for  abfolvitor  from  the  laid  redudion,  upon  his  Ihow- 
“  ing  that  the  faid  Margaret  Clark  and  her  hufband  have 
“  no  further  interefl  in  the  faid  bond.” 

Nothing  could  be  more  reafonable  than  this  interlocutor. 
The  Lord  Ordinary  gives  a  preference  in  the  multiple-poind¬ 
ing  to  the  refpondents,  which  he  could  not  avoid,  becaufe 
their  bill  was  prior  in  date,  and  protefted  twelve  months  be¬ 
fore  the  petitioner’s  ;  but  becaufe  the  refpondent  had  not  been 
heard  upon  the  merits  of  the  redudion,  feeing  fhe  had,  in  o- 
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bedience  to  the  interlocutor  of  2d  Auguft  17 66,  confined  her 
memorial  to  her  intereft  in  the  multiple-poinding,  he  refufed 
at  that  time  to  give  a  judgement  upon  the  reduction  ;  but  at 
the  fame  time  allowed  the  petitioner  to  have  the  reduction  re¬ 
moved,  in  cafe  he  could  fhow  the  refpondent  had  no  intereft 
in  Farr’s  bond. 

However,  the  petitioner,  inftead  of  fubmitting  to  the 
former  part  of  the  interlocutor,  and  taking  advantage  of  the 
latter,  preferred  a  reprefentation  of  twenty- five  pages  ;  in  which, 
though  the  reprefentation  was  ftill  only  in  his  own  name,  and 
though  he  had  no  intereft  in  the  original  procefs,  he  renewed 
his  demand,  that  all  the  three  proceffes  fhould  be  conjoined. 
With  regard  to  the  reduction,  he  went  a  ftep  further  than  lie 
had  done  in  his  memorial.  In  his  memorial  he  had  prayed, 
That  if  the  refpondents  was  preferred  in  the  multiple-poind¬ 
ing,  they  fhould  be  obliged  to  difcharge  the  procefs  of  reduc¬ 
tion.  He  now  infilled,  that  they  fhould  be  obliged  alfo  to 
difcharge  Alexander’s  alignment  to  the  refpondent  of  Farr’s 
bond.  The  words  of  the  prayer  on  this  head  are,  u  2 do,  To 
“  find,  That  Margaret  Clark  and  her  hufband  cannot  be  pre- 
“  ferred  on  their  bill  to  the  fum  in  the  hands  of  Meff.  Han- 
“  fon  and  Clark,  unlefs  they  fhall  at  the  fame  time  comply 
“  with  the  terms  of  their  obligation,  and  difcharge  their  a f- 
“  fignation  to  the  heritable  bond  on  the  eftate  of  Macintofh 
“  of  Farr.” 

As  the  refpondents  imagined  the  petitioner  was  fighting  a 
man  of  ftraw,  and  did  not  fufpedt  that  he  wanted  any  thing 
further  than  he  fpoke  out,  they  not  only  agreed  to  this,  but 
alfo  agreed,  upon  getting  their  money  from  Hanfon  and 
Clark,  to  deliver  up  Alexander’s  bond  for  L.  643  19:10,  and 
his  affignation  to  the  refpondent  of  Farr’s  bond  in  fecurity  of 
it.  The  words  of  the  anfwers  to  the  reprefentation  are,  p.  8. 
u  The  purport  of  the  tranfadlion,  as  fet  forth  in  the  reprefent- 
“  ers  obligation  to  Alexander  and  Duncan  Clarks  letter,  is 

“  no  more  than  this  :  That  the  reprefenter  [it  lliould  be  re- 

“  fpondentj 
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fpondent]  {hall  deliver  back  to  Alexander  Alexander’s  bond 
to  him,  and  Alexander’s  aflignment  of  Farr’s  bond  to  him ; 
and  the  refpondent  has  no  objection  to  yourLordfhips  finding, 
that  the  refpondent  mud  deliver  them  back,  as  foon  as  he 
receives  the  money  from  Hanfon  and  Clark.” 

The  Lord  Ordinary,  of  this  date,  pronounced  the  follow¬ 
ing  interlocutor.  “  Having  confidered  this  reprel’entation, 
with  the  anfwers  thereto,  refufes  the  defire  of  the  reprefen- 
tation,  and  adheres  to  the  former  interlocutor:  But  finds, 
That  upon  payment  by  Hanfon  and  Clark  of  the  contents 
of  their  bill,  as  decerned  for,  David  Frafer  is  bound  to  de¬ 
liver  up  the  bond  granted  by  Alexander  Clark  to  David  Fra¬ 
fer  and  his  wife,  for  L.  643  19:10  Sterling,  with  the  afi- 
fignation  to  Farr’s  bond  in  fecurity  thereof,  and  haill  dili¬ 
gence  following  thereon,  and  to  difcharge  the  fame,  in 
terms  of  the  faid  David  Frafer’s  obligation  to  the  faid  Alex¬ 
ander  Clark  in  that  behalf.” 

Againll  this  interlocutor,  which  gave  the  reprefenter  more 
than  he  alked,  for  it  obliges  the  refpondent  not  only  to  deliver 
up  Alexander’s  aflignment  to  Farr’s  bond,  but  alfo  Alexander’s 
bond  itfelf,  and  the  whole  diligence  which  followed  upon  ei¬ 
ther,  and  to  difcharge  the  bond  itfelf,  the  petitioner  repre- 
fented.  The  ftrain  of  his  argument  was,  to  (hew,  that  the  re¬ 
fpondent  was  obliged  to  difcharge  all  title  to  Farr’s  heritable 
bond.  The  prayer  of  the  reprefentation  was  in  thefe  words  : 
To  find,  That  Margaret  Clark,  and  her  hufband,  cannot 
be  preferred  in  the  multiple-poinding,  without  at  the  fame 
time  difcharging  all  right  and  title  to  the  heritable  bond, 
not  only  in  confequence  of  the  affignation,  but  alfo  in  con- 
fequence  of  the  inhibitions.”  As  the  Lord  Ordinary  had 
already,  on  the  refpondents  confent,  ordained  the  refpondents 
to  deliver  up  Alexander’s  bond,  and  Alexander’s  aflignment 
to  Farr’s  bond,  and  the  diligence  upon  them,  and  to  dif¬ 
charge  Alexander's  bond,  this  demand  appeared  very  extra¬ 
ordinary:  it  was  befides  fo  ambiguoufly  expreffed,  that  it 
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feemed  only  in  other  words  to  defire  a  renewal  of  the  former 
interlocutors.  The  Lord  Ordinary,  of  this  date,  refufed  theAug-IO,,76?- 
reprefentation  without  anfwers. 

'  The  petitioner,  againft  thefe  interlocutors,  or  rather  it  is  fup- 
pofed  againft  the  laft  of  them,  complains  to  your  Lordfiiips  ; 
and  now  at  laft  he  fpeaks  out  what  it  is  fuppofed  he  pointed 
at  in  his  laft  reprefentation  ;  for  after  making  his  demands, 
inch  by  inch,  in  his  memorial  and  firft  reprefentation,  he 
now  makes  a  good  ftride  indeed,  and  infills,  that  the  refpon- 
dent  fhould  difcharge  his  inhibition  1762. 

Your  Lordfiiips  having  ordered  the  petition  to  be  anfwered  r 
the  refpondents  lhall  do  it  in  the  order  of  the  prayers  of  it. 

Firft,  The  petitioner  prays,  that  the  refpondent  fiiould  be 
obliged  to  difcharge  the  procefs  of  redudion,  and  all  right 
and  claim  of  every  kind  which  they  may  pretend  to  have  to 
Farr’s  bond  ;  or,  2 do,  Otherwife  that  they  fiiall  not  be  inti- 
tled  to  a  preference  in  the  multiple-poinding. 

With  regard  to  this  demand,  when  the  petitioner  defires 
the  refpondent  fiiould  difcharge  every  claim,  of  every  kind, 
which  he  may  have  to  the  heritable  bond,  he  defires  the 
court  to  ftrike  a  ftroke  in  the  dark;  and  therefore  the  nature 
of  his  demand,  which  he  affededly  conceals,  mult  oe  explain¬ 
ed  to  your  Lordfiiips.  .  .  „ 

h  Upon  the  original  procefs  of  count  and  reckoning,  again.. 

Alexander  Clark  folely,  and  with  which  the  petitioner  had 
nothin"  at  all  to  do,  the  refpondents  inhibited  Alexander  in 
the  year  1762.  In  confequence  of  this,  they  can  void  e- 
very  conveyance  which  the  inhibition  can  reach,  mace  by 
Alexander  to  their  prejudice.  If  your  Lordfiiips  ihomd  de¬ 
cern  the  refpondent  Margaret,  and  her  hufband,  to  difcharge 
the  inhibition  1762,  you  would  take  from  them  the  aid  of 
the  only  certain  protection  they  have  for  near  L.  2000,  with 
many  years  intereft  upon  it,  which  Alexander  yet  owes 
them-  and  you  would  difable  them  to  get  jullice  agamlt 

Alexander  for  affigning  away  a  fund  of  their  payment,  to 
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wit  Farr  s  bond,  to  the  refpondent.  And  in  the  fame  way 
if  you  oblige  the  refpondent  to  difcharge  the  prefent  reduc- 

-on  this  will  virtually  oblige  her  to  difcharge  the  inhibition 

.lie2  ’  |1e^aure  tlie  reduction  is  in  fad  founded  upon  it. 
1  he  reduction  goes  on  two  grounds  :  i ft,  That  both  Alexan¬ 
der  Ciark  and  the  petitioner,  the  one  in  granting,  and  the  o- 
ther  in  taking  faid  affignation,  acted  felonioufly,  and  contra 
jiuem,  as  both  were  in  the  knowledge  of  the  prior  affum- 
ment  ;  and,  idly ,  ]  hat  Alexander  flood  inhibited  in  the 
V62  c‘;e  refpondent,  and  therefore  could  not  affign  to 
t  ie  lefpondent  a  few  days  after  the  meeting  in  July  176a. 

Now,  io  far  as  the  reduction  is  founded  on  the  firft  of 
,  e  oeads,  the  relpondent  has  no  objection  to  difcharge 
the  reduction  ;  but  fo  far  as  it  is  founded  on  the  laft  of 
them,  flie  cannot  confent  to  it. 

.  ^uca  being  tiie  objed  and  the  confequence  of  the  peti¬ 
tioner  s  demand,  and  fuch  the  date  of  the  difpute  betwixt 
inc  parties,  the  relpondent  apprehends  the  petitioner’s  de¬ 
mand  ought  not  to  be  granted,  for  the  following  reafons. 

,  1  mo,  The  refpondent  is  under  no  obligation  to  dif¬ 
charge  any  thing,  except  fo  far  as  arifes  from  his  obligation 
granted  to  Alexander  Clark,  in  the  month  of  February  1764. 
Beyond  the  letter  of  that  obligation  he  is  not  bound  an  Tota’ 
The  refpondent  has  quoted  the  obligation  itfelf,  and  even 
Mr  John  Frafer  s  fcroll  of  the  difcharge  agreed  on  at  full 
length,  that  the  court  may  judge  what  the  refpou’dat,  is 
bound  to. do  upon  getting  payment  of  the  bill  upon  Hanfon 
,and  Clark.  He  is  obliged,  by  the  obligation  in  February 
)  ‘l  to  do  tbe  following  things  :  To  deliver  up  to  Alexander 
CiaiT  his  own  bond  for  L.  643  odd  money,  and  his  afignation 
to  Farrs  bond,  granted  m  fecurity  of  what  was  unpaid  of  it  ■ 
and  to  difcharge  the  feps  of  diligence  that  followed  on  his  bond 
namely,  his  charge,  his  caption,  his  ar  ref  merits,  and  his  inhibi- 
twn  1763,  together  with  a  difcharge  of  Alexanders  bond,  and  of 
Alexanders  alignment  of  Farrs  bond.  And  again,  what  he 

would 
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would  have  been  bound  by  the  formal  extenfion  of  that  ob¬ 
ligation  to  do,  if  it  had  taken  place,  would  have  been,  To 
difcharge  Alexander  s  bond ,  and  the  haill  diligence  following 
thercony  and  the  ajfignat'ion  to  Farrs  bond .  But  this  is  quite 
a  different  thing  from  an  obligation  to  difcharge  the  in¬ 
hibition  1762,  and  the  confequences  which  it  may  have  ; 
the  inhibition  1762  being  a  piece  of  diligence  fubfifting  be¬ 
fore  either  the  bond  by  Alexander  Clark,  or  the  reduction 
made  of  the  petitioner’s  right,  fubfifted.  There  is  no  fuch 
thing  expreffed  in  either  of  the  papers;  and  therefore  courts 
of  juftice  are  not  at  liberty  to  create  obligations  in  the  pa¬ 
pers  which  the  party  who  figned  them  has  not  expreffed. 
The  end  of  writing  is,  to  prevent  courts  from  framing  wills 
for  men  by  proofs  and  prefumptions,  and  to  obtain  of  courts 
to  inforce  the  obligation,  fo  far  as  it  is  declared,  but  not  to 
frame  one  where  it  is  not  declared. 

'idoy  As  the  obligation  which  the  petitioner  contends  for 
is  not  contained  in  the  letter  of  the  writing,  fo  as  little  can 
it  be  fupported  by  the  fuppofed  meaning  of  parties.  Alex¬ 
ander  Clark  had  granted  a  voluntary  fecurity  to  the  refpon- 
dent,  to  wit  a  bond,  and  an  aflignment  in  aid  of  it.  In 
place  of  this,  he  granted  a  new  voluntary  fecurity,  to  wit 
the  bill  on  Hanfon  and  Clark.  Upon  this  exchange,  it  was 
natural  and  confequential,  that  the  refpondent  fhould  dif¬ 
charge  the  fir  ft  fecurity,  fo  far  as  it  was  a  voluntary  one  ; 
but  that  he  fhould  be  obliged  alfo  to  overgive  and  furrender 
any  aid  which  the  law  might  give  him,  to  reach  any  of  the 
fubjedts  of  Alexander,  was  not  natural,  and  is  not  to  be 
prefumed.  After  the  refpondent  had  thus  reinftated  Alex¬ 
ander  in  Farr’s  bond,  it  fell  to  be  open  to  the  law  of  the 
land ;  and  it  is  not  eafily  to  be  prefumed,  that  the  refpondent 
would  have  confented  to  relinquifli  the  aid  of  the  law  for  the 
future,  and  which  all  the  other  lieges  have. 

It  is  not  to  be  fuppofed,  that  two  perfons  fettling  their  af¬ 
fairs  together  fhould  make  a  condition,  which  was  to  hurt 

one 
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one  of  them  to  excefs,  in  order  to  ferve  a  third  party,  who 
was  no  party  to  the  fettlement.  If  the  refpondents  had 
quitted  their  inhibition,  fhe  quitted  a  fecurity  for  above 
L.  2000.  The  only  procefs  then  fubGfting  betwixt  the  par¬ 
ties  now  in  the  field,  was  the  count  and  reckoning  betwixt 
Alexander  and  the  refpondent,  with  which  the  petitioner  had 
nothing  to  do.  For  it  merits  your  Lordlhips  attention,  that 
the  petitioner  did  not  interpofe  his  credit  at  all  with  Han- 
fon  and  Clark  in  February  1764  ;  it  was  not  till  the  iettle- 
ment  of  27th  Augufi  thereafter  that  he  did  fb ;  and  it  will 
not  be  fuppofed,  that  in  a  partial  fettlement  relative  to  that 
difpute,  the  refpondent  would  have  parted  with  a  general 
fecurity,  and  that  too  in  order  to  favour  a  party  with  whom 
he  had  no  concern,  and  who  had  formerly  grofsly  abufed 
him. 

And  as  there  is  no  reafon  to  believe,  that  fuch  an  indul¬ 
gence  was  granted  by  the  petitioner ;  fo  there  is  very  good 
reafon  to  believe,  that  it  was  not  granted.  The  refpondent’s 
debt  exceeded  both  Farr’s  bond,  and  the  money  in  Hanfon 
and  Clark’s  hands,  many  times  over.  The  refpondent  flood 
in  need  of  all  the  funds  of  Alexander  that  fhe  could  reach 
inftead  of  giving  up  any  of  them.  By  a  partial  tranfaclion] 
flie  had  confented  to  take  part  of  the  money  due  to  her,  out 
of  one  fund,  to  -wit,  Farr's  bond ;  but  it  being  convenient, 
both  for  Alexander  and  her,  that  file  could  get  payment  out 
of  another  fund,  to  wit,  the  money  in  Hanlon  and  Cla  rk’s, 
file  confented  to  take  it  out  of  that  fecond  fund  ;but  is  it  to  be 
fuppofed,  that  Alexander  could  have  alked,  or  that  fhe  would 
have  granted,  to  annihilate  the  firft  fund  altogether,  and  to 
difable  herfelf  at  any  after  period  to  reach  it,  for  the  re¬ 
mainder  of  the  debt  which  was  due  to  her?  §>uoad  the  part 
of  the  debt  that  was  in  the  interim  and  immediately  to  be 
paid,  to  wit,  the  balance  of  the  L.  643  odd  money,  fhe  con¬ 
fented  not  to  take  payment  out  of  a  fund  allotted  for  the 
payment  of  it,  and  took  another  in  its  place,  which  could  be 
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turned  into  money  in  a  few  days  ;  but  by  con'fenting  to  avoid 
taking  this  partial  payment  out  of  one  of  the  particular 
funds  which  Alexander  had,  it  cannot  furely  be  imagined, 
that  ihe  confented  to  make  him  a  prefent  of  that  fund  to  him- 
i’elf,  and  to  quit  ufing  the  diligence  of  law  afterwards  upon 
it,  if  there  fhould  be  a  deficiency  for  fatisfying  the  more 
extenfive  claim  which  the  refpondent  had  ;  and  which,  as 
your  Lordfhips  have  heard,  would  have  exhaufted  both  the 
funds  in  difpute,  many  times  over. 

In  this  view,  though  the  cafe  in  hand  feems  to  be  invol¬ 
ved  in  circumftances,  and  to  be  a  fpecial  cafe,  yet  in  reality 
it  becomes  to  be  a  very  general  one,  and  the  dodlnne  contended 
for  by  the  petitioner,  if  fuitained,  would  fet  a  precedent  of  a 
very  extenfive  and  dangerous  nature.  A  creditor  inhibits 
his  debtor;  afterwards  at  a  fettlement  the  debtor  agrees  to 
make  a  partial  payment,  and  affigns  a  partial  fund  for  it  ; 
afterwards  the  debtor  delires  the  creditor  to  take  his  payment 
rather  out  of  another  partial  fund  ;  the  creditor  confents,  and 
reaffigns  the  firit  fund,  and  difcharges  what  diligence  lie  had 
done  upon  it  after  the  date  of  the  affignation,  but  does  not 
difcharge  the  prior  and  original  inhibition.  Then,  upon  the 
petitioner’s  doclrine,  the  debtor  might  infill,  that  the  creditor 
had  made  him  a  prefent  of  the  firil  fund  for  ever,  which  the 
creditor,  though  unpaid  of  ten  times  his  general  debt,  was 
not  to  reach,  either  by  after  diligence,  or  upon  his  prior  in¬ 
hibition. 

Nor  is  it  any 'objection  to  the  arguments  made  uie  of  for 
the  refpondent,  that,  from  the  refpondent’s  ufing  her  inhibi¬ 
tion  1762,  the  petitioner  will  fuffer  a  confequential  damage. 
The  petitioner  had  nothing  to  do  with  the  count  and  reckon¬ 
ing  betwixt  the  petitioner  and  the  refpondent.  The  refpon¬ 
dent  ufed  on  it  an  inhibition,  which  it  was  her  right  to  ufe ; 
and  as  long  as  ihe  has  not  difeharged  that  inhibition,  ihe 
may  ufe  it  againft  her  debtor,  whatever  confequential  dama¬ 
ges  may  arife  therefrom  to  a  third  party. 

It  is  pleaded  for  the  petitioner,  That  the  fubmillion  dif- 
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charged  the  original  procefs  of  count  and  reckoning,  and 
coniequently  the  inhibition  1762,  which  was  raifed  on  it. 

It  is  anfwered,  The  petitioner  might  as  well  plead,  that 
the  dependence  of  the  procefs  itfelf,  difcharged  itfelf,  and 
the  inhibition  upon  it :  for  a  fubmiifion,  whilrt  it  lafts, 
creates  a  dependence  as  much  as  the  procefs  in  place  of  which 
it  comes. 

But  as  this  argument  is  utterly  untenible,  the  petitioner, 
to  help  it  out,  fays,  That  the  procefs  of  count  and  reckoning 
was  difcharged  by  a  private  tranfadion,  at  the  time  that  the 
fubmiffion  was  figned. 

It  is  anfwered,  There  is  not  the  motl  diftant  evidence  of 
it,  and  the  allegation  is  a  miftake  in  fad. 

It  is  pleaded  for  the  petitioner,  That  the  refpondents  ac¬ 
ceptance  of  the  affignment  to  Farr’s  bond,  was  a  difcharge 
of  the  original  procefs  of  count  and  reckoning. 

It  is  anfwered,  This  argument  is  rather  more  untenible 
than  the  former,  if  any  thing  can  be  more  fo.  The  refpon- 
dent’s  claim  in  the  count  and  reckoning  was  for  L.  2200 
Sterling:  is  it  to  be  believed,  that  for  L.  643  :  9  :  10,  fhe  would 
have  difcharged  a  fum  of  near  four  times  its  value  ?  The 
whole  res  vere  gejla  fhows,  that  the  fettlement  on  the  8th 
July  1763,  was  a  partial,  not  a  general  one. 

Another  argument  of  the  fame  kind  is  ufed  in  the  petition, 
to  wit,  That  the  L.  643  :  9  ;  10  was  Margaret’s  full  fhare  of 
the  effeds  of  her  uncle ;  and  that  therefore,  when  fhe  recei¬ 
ves  the  balance  of  this  fum,  by  getting  payment  of  that  ba¬ 
lance  from  Hanfon  and  Company,  fine  will  receive  payment 
of  every  penny  due  to  her. 

It  is  anfwered,  The  very  firft  page  of  the  petition  confutes 
this  fad.  It  is  there  acknowledged,  That  Daniel  Clark  left 
betwixt  L.  6000  and  L.  7000  Sterling  behind  him;  that  his 
legacies  were  L.  2300,  independent  of  the  legacy  of  L.  200 
due  to  the  refpondent ;  and  that  one  third  of  the  refidue,  to¬ 
gether  with  her  own  legacy  of  L.  200,  was  due  to  the  refpon¬ 
dent  : 
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dent:  To  that  her  claim,  inftead  of  being  L.  643  odd  money, 
was,  upon  the  petitioners  own  fuppofition,  about  L.  1700 ; 
and  the  petition  acknowledges,  p.  3.  that  the  bond  for 
L.  643  19:10  was  for  the  (hare  that  had,  at  that  time,  been 
recovered ;  and  that  the  fubmiffion  related  to  what  further 
might  be  claimed. 

The  petitioner  feems  to  plead,  That  the  reduction,  fo  far 
as  fupported  by  the  inhibition  1762,  ought  to  be  difcharged, 
becaufe  he  interpofed  his  credit  to  obtain  a  dilcharge  of  the 
redudion.  He  does  not  attend,  that  this  argument  is  found¬ 
ed  on  an  anachronifm  :  he  interpofed  his  credit  on  the  27th 
-/\u g  11  it  1764,  and  the  reduction  was  not  executed  till  the  10th 

January  1765. 

It  is  pleaded  for  the  petitioner,  That  the  refpondent  David 
Fraler’s  intention  to  difcharge  the  inhibition  1762,  is  proved 
by  his  letter  to  the  petitioner,  wrote  at  the  time  when  the 
petitioner  interpofed  his  credit  with  Hanfon  and  Clark  for  A- 
lexander  Clark,  in  favour  of  the  refpondent,  to  wic,  on  the 
27th  Auguft  1764. 

The  refpondent  little  expeded  the  petitioner  would  have 
chofen  to  have  the  tranfadion  of  the  27th  of  Auguft  brought 
above  board,  as  it  is  a  molt  ugly  one  for  him  :  and  his  con- 
dud,  in  counterading  the  very  fecurity  he  gave,  and  tor 
which  he  fays,  the  pretended  difcharge  intended  by  this 
letter  was  returned,  ftrips  him  of  all  right  to  found  upon 
that  letter. — The  hiftory  of  the  tranfadion  {hall  be  ftated  to 
your  Lordfhips.  The  petitioner  having  offered  to  be  war¬ 
rantee  for  Alexander,  in  his  draught  on  Hanfon  and  Clark, 
wrote  thus  to  thefe  gentlemen,  on  the  27th  Auguft.  “  There¬ 
fore,  to  fatisfy  all  concerned,  I  hereby  furthermore  be¬ 
come  furety  with  and  for  the  faid  Duncan  Macintofh  and 
Alexander  Clark,  who  is  more  materially  concerned  in  the 
premiffes,  for  the  extent  of  the  bill  drawn  upon  you,  of 

this  date,  being  L.  377  :  14:  1  Sterling. 

Of  the  fame  date,  and  on  the  fame  fheet,  the  refpondent 

wrote  the  letter  to  the  petitioner,  now'  founded  on  in  the  pe- 
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tition,  in  the  following  words.  “  Sir,  As  you  have  granted 
“  the  above  letter  for  the  purpofes  mentioned,  and  in  order 
“  to  give  me  accefs  to  the  above  fum,  I  hereby  promife  and 
u  oblige  me,  That  neither  I  or  my  heirs,  <&c.  ihall  trouble 
or  recur  on  you,  for  or  on  account  of  any  fhare  or  inter- 
“  eft  other  wife  due  or  competent  to  me,  in  or  to  that  fum  of 
“  L.  377  :  14:  i  Sterling  money.” — —  To  Mr  Duncan  Clark 
merchant  in  Invernefs . 

And  on  the  fame  fheet  of  paper,  and  at  the  fame  time,  A- 
lexander  Clark  wrote  the  following  letter  to  the  petitioner. 
“  Sir,  I  hereby  become  bound  and  engaged  to  free  and  in- 
“  demnify  you  at  all  hands,  for  and  to  the  extent  of  L.  377, 
“  14  s.  1  d.  Sterling,  for  which  your  letter  on  my  account 
“  to  Meff.  Hanfon  Clark  and  Company,  with  all  that  may 
“  or  can  follow  thereupon ;  and  I  continue,  Sir,  your  aiiu- 
“  red  friend,  [Signed],  Alexander  Clark T 

But  the  petitioner,  immediately  after  writing  the  above 
letter  to  MefiT.  Hanfon  &  Clark,  and  receiving  the  above  let¬ 
ters,  the  one  from  the  refpondent  David  Frafer,  and  the  o- 
ther  from  Alexander  Clark,  did,  by  that  very  pod,  write 
privately  to  Hanfon  &  Clark,  withdrawing  that  very  war¬ 
randice  contained  in  the  fird  letter,  in  confideration  of  which, 
the  two  lad  letters  had  been  granted;  fo  that  in  this  tranfac- 
tion  he  was  impofing  both  on  Alexander  his  friend,  and  on 
the  refpondent,  whofe  payment  he  was  pretending  to  facili¬ 
tate. 

At  the  time  this  bill  reached  London,  the  petitioner 
thought  proper  to  write  again  to  Meff.  Hanfon  &  Clark,  not 
to  have  any  dependence  on  his  forefaid  letter  of  warrandice, 
as  fecurity  to  him  for  the  money,  and  difcharged  them  to  ac¬ 
cept  the  draught,  or  to  pay  any  part  thereof.  A  copy  of 
this  letter  was  tranfmitted  by  Meff.  Hanfon  &  Clark  to  John 
Frafer,  in  a  letter,  of  date  the  4th  of  October  1764;  and  are 
both  herewith  given  in.  In  which  lad,  thefe  gentlemen  fay, 
That  in  regard  of  Duncan  Clark’s  faid  letter,  they  could  not 

act 
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ad  other  wife  than  they  did ;  that  is,  than  to  refufe  accepting 

the  bill.  . 

From  this  date  of  the  tranfadfions,  two  fatisfying  anfwers 

arife  to  the  petitioner’s  argument  on  this  head. 

In  the  frjl  place,  The  refpondent’s  letter  to  the  petitioner 
refers  only  to  the  right  to  Farr’s  bond,  lb  far  as  acquired  by  the 
aflimiation.  The  refpondent  had  got  an  aflignment  to  Farr’s 
bond  from  Alexander  Clark.  It  was  tranfa&ed  betwixt  Alex¬ 
ander  and  the  refpondent,  that  the  refpondent  lhould  quit 
that  aflignment,  upon  getting  a  more  immediate  fund  of 
payment*.  The  reftitution  of  the  aflignment  was  the  only 
thing  de  quo  queer ebatur,  or  de  quo  tranfigebatur ;  and  therefore 
the  refpondent’s  letter  to  the  petitioner  mud  be  limited 
to  the  reditution  of  the  aflignment  alone ;  becaule  the  1  e- 
fpondent’s  previous  tranfadtion  with  Alexander  Clark  was  li¬ 
mited  to  the  reditution  of  that  aflignment  alone,  as  is  plain 
from  the  refpondent’s  obligation  to  Alexander  Clark,  and  the 
fcroll  of  the  difeharge  made  out  in  confequence  thereof,  both 
above  mentioned.  The  letter  from  the  refpondent  to  the  pe¬ 
titioner  is  not  to  be  interpreted  to  be  broader,  or  to  extend 
further,  than  the  tranfadion  betwixt  Alexander  Clark  and 

the  refpondent,  to  whicn  it  related. 

But,  2dly,  Suppofing  this  letter  had  been  ever  io  broad, 
and  that  it  had  contained  a  complete  obligation  upon  the  re¬ 
fpondent  to  difeharge  totally  the  inhibition  1762,  the  peti¬ 
tioner  has  lofl  all  right  of  founding  upon,  or  taking  advan¬ 
tage  of  it  by  withdrawing  that  very  warrandice,  in  confl- 
deration  of  which  it  was  granted.  A  man  cannot  take  ad¬ 
vantage  of  an  obligation  granted  to  him,  in  confideration  of 
one  granted  by  him,  when  he  withdraws  the  obligation 

^  The  petitioner  complains,  that  the  refpondent  ooes  not 
go  on  with  his  count  and  reckoning  againft  Alexander. 
This  is  none  of  his  bufinefs.  The  refpondent  was  flopped 
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The  petitioner,  in  the  laji  place,  reclaims  againft  the  cofts 
of  fuit,  and  modeftly  afks  cofts  of  fuit  for  himfelf. 


lexander  granted  the  affignment  to  Farr's  bond,  the  petition- 


he  got  Clark  to  make  a  {ham  that  he  had  not  Farr’s  bond  at 
hand  ;  and  therefore,  inftead  of  delivering  it  up,  to  grant 
only  an  obligation  for  delivery  of  it :  And  yet,  after  advi- 
fmg  Alexander  in  public  to  grant  the  affignment  to  the  re- 
fpondent,  he  in  a  few  days  after,  in  private,  took  an  affign¬ 
ment  to  himfelf ;  whereupon  he  was  infeft,  and  by  that 
means  cut  the  refpondents  out  of  fo  much  of  their  fecurity. 
Again,  in  the  tranfadion  of  27th  Auguft  1764,  he  was  pre- 
fent  as  the  friend  and  advifer  of  Alexander  Clark.  In  order 
to  facilitate  the  payment  of  the  bill  which  Alexander  drew 
on  Hanfon  and  Clark,  in  favour  of  the  refpondent,  he  in- 
terponed  his  own  credit ;  and  yet  that  fame  day  impofing 
both  upon  his  friend  and  the  refpondent ;  he  privately  with¬ 
drew  that  credit.  Thereafter,  in  order  to  carry  off  even  the 
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fo  mueh  as  a  party.  He  made  his  demands  inch  by  inch, 
in  order  to  fpin  out  the  litigation  ;  and  by  thefe  various 
means  he  has  kept  the  refpondents  out  of  their  money  from 
the  8th  July  1763,  when  he  firft  meddled  betwixt  Alexander 
Clark  and  the  refpondents,  down  to  this  day.  The  refpon- 
dent  founds  on  thefe  few  capital  facts,  as  fufficient  to  111- 
title  her  to  the  expences  which  the  Lord  Ordinary,  who  had 
the  beft  opportunity  of  obferving  the  conduct  of  the  caufe, 
gave  her.  Was  there  occafion  for  it,  the  refpondent  could 
condefcend  on  feveral  others. 

It  is  faid  in  the  petition,  That  the  refpondent  has  recover¬ 
ed  her  money  from  Hanfon  and  Clark.  But  this  is  a  miftaxe. 
By  the  petitioner’s  embroiling  matters,  the  money  lay  dead  in 
Hanfon  and  Clark’s  hands  from  February  1764  m  May  1766, 
without  paying  intereft.  This  was  alofs  to  all  parties.  The 
refpondent’s  agent  defired  his  brother,  who  is  a  merchant  at 
London,  to  take  up  the  money  at  L.  4  per  cent.  -,  and  both 
granted  their  fecurity  to  Hanfon  and  Clark  for  it,  and  ob.i- 
ged  them  to  return  the  money,  or  to  procure  Hanfon  and 
Clark  fully  exonered  ;  and  the  money  dill  lies  at  4  per  cent. 
for  behoof  of  the  refpondents,  who  have  never  touched  a 


penny  of  it. 

It  is  faid  in  the  petition,  That  the  refpondents  mo,,  an- 
xioufly  concealed  every  paper  which  could  tend  to  throw 
light  upon  their  private  tranfadions  with  Alexander  Clark; 
and  that  he  has  been  obliged  to  force  every  one  of  them 
from  them,  by  a  diligence  granted  by  the  Lord  Ordinary : 
That  this  condud  was  not  only  highly  improper,  and  even 
vexatious,  but  their  anxiety  to  conceal  the  particulars  of 
thefe  tranfadions,  and  Ihut  out  the  light,  fliow  their  con- 
feioufnefs,  that  thefe  tranfadions,  if  clearly  explained, 

would  defeat  their  own  plea.”  .  ,  , 

This  is  truly  adonifliing.  One  would  think  that  the  re¬ 
fpondent  had  concealed  trunkfuls  of  papers,  or  the  petitioner 

recovered  cart-loads  of  them.  The  fad  is,  the  refpondent 

has 
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has  no  papers  to  produce,  and  the  petitioner  recovered  no¬ 
thing  except  the  fcroll  of  the  difcharges  above  recited,  made 
out  by  John  Frafer  in  confequence  of  the  refpondent’s  com¬ 
muning  in  February  1763.  Mr  Frafer  never  dreamed  that 
his  private  paper  could  be  of  ufe  to  any  body,  or  that  it  was 
his  duty  to  throw  it  into  procefs  unafked  ;  but  the  moment 
it  was  called  for,  he  produced  it  on  the  diligence  ;  and  now 
that  it  is  produced,  it  clearly  defeats  the  petitioner’s  argu¬ 
ment  founded  on,  at  leaft  does  in  no  fort  better  him. 

There  are  many  things  thrown  out  in  the  petition,  of  which 
no  notice  is  taken  in  the  prefent  anfwers  ;  and  the  reafon  is, 
that  as  they  are  calculated  to  withdraw  the  attention  of  the 
court  from  the  principal  objecl,  the  refpondents  think  an  an- 
fwer  is  not  expedled  by  your  Lordfhips. 

It  is  therefore  hoped  your  Lordfhips  will  adhere  to  the  Lord 
Ordinary’s  interlocutor,  with  the  addition  of  the  expence  of 
the  prefent  anfwers  to  the  expence  he  has  found  due. 

In  refpeci  •whereof  \  &c. 


JOHN  D ALRYMPLE* 
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